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" The evidence is conflicting as to whether or not the work done was a work 
of necessity, for the preservation of the oil wells operated. Many cases are cited 
where the courts have held that work done on Sunday or the Sabhath day, 
where it is shown to be necessary to the preservation of property, is not a viola- 
tion of the law. As in Flagg v. Inhabitants of MUlhury, 4 Cush. 243, a work of 
necessity is defined to be ' not a physical and absolute necessity, |but any labor, 
business or work, which is morally fit and proper to be done on that day, under 
the circumstances of that particular case, is a work of necessity, within the 
statute.' And in Com. v. Neabil, 34 Pa. 398, it is held : ' The law does not con- 
demn those employments which society regards as neceessary, even when they 
encroach on the Lord's day, if, according to the ordinary skill of the business, 
it be necessary to do so. And then, the business being recognized as necessary, 
it may be performed by means of the services of others, and by all the ordinary 
means of the business, so far as it is necessary.' Wilkinson v. State, 59 Ind. 416, 
26 Am. Eep. 84 ; Edgerton v. State, 67 Ind. 588, 33 Am. Bep. 110 ; McGatrick v. 
Wamn, 4 Ohio, 566 ; Hennersdorf v. State, 25 Tex. App. 597. 

"Defendant cites the case of Com. v. OiUespie (decided by the court of quarter 
sessions), 21 Pittsb. Leg. J. 213, which I am unable to find in the library, from 
which defendant's counsel quotes : ' Pumping of oil wells on Sunday, it appear- 
ing that, if they were not pumped, loss results to the owners by reason of salt 
water getting in the wells, is a work of necessity, within the act.' 

"If it is shown to the satisfaction of the jury that permanent loss and injury 
come to the owner of an oil well by reason of not pumping on Sunday, such 
work would be deemed a work of necessity ; but if there is no permanent loss of 
property, and he is only delayed for the time being in procuring the oil from 
his well, I see no reason why he should be permitted to pump the oil on Sunday, 
any more than the farmer should be permitted to clear his land or plow his 
fields on that day. All work, under the statute, is supposed to come to a stand- 
still on Sunday, or the Sabbath day, and it is only in case of actual loss or injury 
by reason of such delays that it becomes a work of necessity to save the prop- 
erty. In the case at bar there was evidence tending to show that there was no 
damage or loss by shutting down the well on Sunday, while on the other hand, 
there was evidence tending to show that such shutting down would not only re- 
sult in loss of production of oil, but permanent injury to the well. The ques- 
tion was purely a question for the jury." 



Contract fob Sale of Eealty — WiLFtrL DEPATrLT— Measttbe of Dam- 
ages TO Vendee. — The Harvard Law JRemew thus reports and comments on the 
recent Virginia case of Stuart v. Pennis, reported ante p. 559 : 

"The vendor in a contract for the sale of realty refused to perform on the 
ground that she had made a poor bargain. JEfeW, that the vendee, in an action 
for the breach, can recover only the purchase monev actually paid, with in- 
terest. (Stuart V. Pennis, 42 S. E. Eep. 667 ( Va. ). 

"Damages for the breach of a contract for the sale of realty, when this is due 
to the owner's non-culpable inability to convey clear title, are limited to the 
purchase money paid, with interest. Flv/reau v. Thomhill, 2 W. Bl. 1078 ; 
Baldwin v. Munn, 2 Wend. (N. Y.) 399. The rule, however, is restricted to 
cases of failure of title, where this limitation of damages may be sustained by 



1903.] NOTES OP CASES. 765 

reasons analogous to those tor the defense of impossibility in an ordinary action 
on the contract. See Sedg. Dam., 8th ed , sec. 1006. But where the breach is 
wilful, there is no reason for reducing the damages, and full compensation is 
allowed. Wegtem R. B. v. Babeoek, 6 Met. (Mass.), 346; Barbour v. Nichols, 
3 R. I. 187 ; Allen v. Atkinson, 21 Mich. 351. Nor is the principal case sup- 
ported by the decisions of its own jurisdiction, for the authority cited as extend, 
ing the rule in Virginia is, in so far as it is in point, confined to cases of failure 
of title, and two decisions tend to establish the proper rule of damages. Wihon 
V. Spmeer, 11 Leigh (Va.), 2&1; Newbroughv. Walker, 8 Gratt. (Va.), 16.' 

The Miehigan Law Beeieivthvis reports and comments on the same case : 

"The defendant contracted to sell trees to the plaintifl, which in a previous 
suit between the same parties, had been held to be realty. The defendant hav- 
ing received a better offer, refused to perform. In an action for damages for 
breach of the contract. Held, that the measure of damages is the contract price, 
and not the difference between the contract price and the market value at the 
time of the breach. By the contract price is meant the purchase money actually 
paid, and interest thereon. Stuart v. Pennis (1902) (Va.), 42 S. E. Eep. 667. 

"The court in this case used the term contract price, and yet gave it the 
meaning of the purchase price paid. There are several rules by which the 
measure of damages is ascertained. One adopted by some courts is the difference 
between the contract price and the market value at the time of the breach. 
PumpeU,y\. Phelps, 40 N. Y. 64; Margrafx. Muir, 57 N. Y. 155; DorheHyv. 
Bolan, 65 Me. 87, 20 Am. Eep. 677 ; Leggett v. Mut. Life Ins. Co., 53 N. Y. 394 ; 
Baidmn v. Munn, 2 Wend. 399 ; Brigham v. Evans, 113 Mass. 538 ; Muenchow v. 
Boberts, 77 Wis. 520, 46 N. W. 802 ; Irvrin v. Askew, 74 Ga. 581 ; Lunshee v. 
Geoghegan, 7 Utah, 113, 25 Pac. Eep. 731 ; Mayne on Dam. 208 ; Sedgwick on 
Dam., sec. 1005, 1006. The weight of authority is with Hopkins v. Lee, 6 
Wheat. (U. S.) 109, in allowing the difference between the contract price and 
the market value as the measure of damages, or, if the contract price has been paid, 
then the full market value. See Sedgwick on Dam. Ill, 1012, and cases there 
cited. According to a few cases, the rule of nominal damages and the consid- 
eration paid, is established. Bain v. FothergUl, L. E. 6 Ex. 59, L. E. 7 H. L. 
158 ; Buck v. SerriU, 80 Pa. St. 413 ; McCaffeHy v. Grimold, 99 Pa. St. 270. 
According to the decisions of Virginia this case is correctly decided, but it is 
contrary to the weight of authority in the United States. Upon principle it is 
weak in that it allows the vendor to break his contract with impunity. The 
property having risen in value, he refuses to perform his contract, and this rule 
does not give any value to that contract in favor of the vendee. Should the 
property fall in value, the vendor can still hold the vendee. The effect of the 
rule is unjust." 

Our criticism of the decision conceded its possible correctness under previous 
rulings in this State, but pointed out its rank injustice, and suggested alteration 
of the rule by act of the legislature. 



National Banks — Powers — Leasing and Impbovement of Eeai, Estate. 
A case of much importance to national banks contemplating the purchase or 
leasing of real estate for the erection of a bank building, which need not be 



